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SENTENCING LEGISLATION (TRANSITIONAL PROVISIONS) AMENDMENT BILL 2008 

Second Reading 

Resumed from an earlier stage of the sitting. 

HON SIMON O’BRIEN (South Metropolitan — Minister for Transport) [2.32 pm] — in reply: Prior to the 
adjournment for lunch I was responding to the contribution made by Hon Giz Watson to the second reading 
debate. Hon Giz Watson asked about the likely projected increase in prisoner numbers consequent on the 
passage of this bill. The government has already released figures to indicate the best estimate of the impact on 
prisoner numbers and costs to the state. We expect that the increase in the daily average prisoner population will 
be 244 in the 2009-10 financial year, 527 in 2010-11, 581 in 2011-12, and 604 in 2013-14. The honourable 
member also asked about the policy on double-bunking. As I am only the minister representing a minister in 
another place, I do not have the capacity to notify immediately matters that are beyond the immediate purview of 
this bill, as I do not have the authority to do so. However, the government obviously is cognisant of the negative 
and counterproductive effects that can accrue from prison overcrowding and is therefore against it generally. 
That concern is reflected in our commitment to provide further funding as required to increase the capacity of 
prisons as one option to deal with those overcrowding pressures. It is also probably worth pointing out that in 
some cases the practice of double-bunking is an effective management tool to provide a form of support to 
prisoners who might otherwise be at a higher risk of suicide or attempted suicide. It is often found to be useful 
for such prisoners—particularly younger prisoners—to have a sympathetic cellmate with them. 

Hon Giz Watson also asked whether the Attorney General would consider, as a result of this debate, her earlier 
proposal for a judicial commission. I say to the member that I am sure the Attorney General will read this debate 
with interest, which will again bring the matter to his notice. He is the sort of gentleman who would take notice 
of the member’s point and no doubt give it his consideration. 

I also thank Hon Adele Farina for her contribution. She pointed out quite correctly that sentencing is a complex 
area and that there is a lot of confusion abroad about the subtleties and outcomes of the subject. Indeed, that 
confusion is one aspect of sentencing that we are trying to address with this bill. She was quite right to observe 
that the 2003 act made transparent the fact of automatic discounting. Again I say that we are trying to undo that 
aspect through this bill. The honourable member was concerned about the brevity of the bill versus the length of 
the second reading speech, and offered her observations on that point. She asked also whether the legislation 
mandates the maximum prison term—that was how I interpreted her remarks. Of course, it does not. It deals with 
the outrageous situation in which the worst of offenders get an automatic discount on the sentence that would 
otherwise be applied; or, more correctly, an automatic discount on the head sentence from which the sentencing 
judge calculates the sentence that is ultimately applied. That is an aspect of sentencing that we are trying to do 
away with. 

Like Hon Sue Ellery, Hon Adele Farina also referred to a media statement, to which I have already referred and 
which the Attorney General agreed could have been finetuned somewhat. However, flowing from that point, 
Hon Adele Farina asked about the time line for future bills to deal with what I will call provisions in the second 
and third dot points. We are dealing only with this bill now, the reason being that it was announced as a priority. 
I believe the time line for those future bills is also a priority and that they will be introduced as soon as can be 
done. Clearly, the earliest opportunity now is the autumn session in 2009—then again, we are making more 
progress than we otherwise would have made, as normally there would not be an election due until February next 
year. 

In respect of consultation, Hon Adele Farina made some interesting observations on the contrary views of 
lawyers. I am no expert on this matter, but as a layman I am pretty sure from my own observations over a long 
time that there is nothing in this world that cannot be made more expensive, difficult, protracted or complex by 
adding lawyers to the equation. That is not to disserve in any way, shape or form the quite outstanding 
contribution that many distinguished lawyers make to public life in Western Australia. Who knows—I may 
require their services in due course. The honourable member made the observation that where two or more 
lawyers are gathered in one place, contrary opinions are likely to be offered. That is the case. We have already 
heard about the many divergent views or opinions that have been offered about not only this legislation, but also 
other draft legislation that finds its way into this place. I do know that the community will be very disappointed 
if this bill is not progressed. As legislators, the issue for us today is to not go endlessly searching for 
argumentative views, but to get on with the business of legislating. My friend Hon Adele Farina also stated that 
the community will be disappointed if this bill does not achieve what it promises, and she is quite right. To that I 
give the rejoinder: the community is very disappointed now with the current situation. Every time there is a 
McDonald case, a Farmer case or a Bropho case, that disappointment, frustration and anger is reinforced and 
renewed, and that is what we have to do something about.  
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The proposed Labor amendment to proposed clause 3A refers to the sentencing principles contained in the 
Sentencing Act. Members must be aware that if this bill is passed, the three active clauses in it will not comprise 
the sentencing laws of this state. The principles set out in the Sentencing Act are valid and provide the various 
considerations that we expect a sentencing officer to weigh in considering, for example, the length of the jail 
term that is imposed as a sentence.  

It is not the intention of the government to mandate for maximum penalties. I do not know why members have 
that view, but I state explicitly that it is not. It is the government’s intention to remove the bizarre practice of 
reducing statutory penalties before the court even starts to consider a sentence.  

Finally, Hon Anthony Fels asked about —  

Hon Adele Farina: You have not answered my question about consultation: what consultation did the 
government undertake, and with which groups, and what was their response?  

Hon SIMON O’BRIEN: I was not a party to that consultation, so I do not know the full extent of it. I do know 
that this was an election commitment given in response to community concerns.  

Hon Adele Farina: That is fine, but the devil is in the detail and normally there is consultation with stakeholder 
groups in terms of the detail. It is a straightforward and standard question that is normally addressed in second 
reading speeches, but it was not on this occasion.  

Hon SIMON O’BRIEN: I will have the opportunity to offer the member an answer to that question in the 
committee stage. That is the only way I will be able to obtain further information. I am sorry if that is 
unsatisfactory, but it is the only thing that I can do.  

Hon Anthony Fels raised the question of the retrospective nature of this bill. I believe he was concerned about 
his observation of proposed clause 3A(2), which relates to the time of sentencing, vis-a-vis the commission of 
the offence, the conviction or an appeal against sentence imposed before the relevant commencement date. I 
think that was within his parameters.  

Hon Anthony Fels: That is correct.  

Hon SIMON O’BRIEN: The effect of this clause would be that the commencement date for this bill, if it 
becomes an act, will be, in accordance with the Interpretation Act, 28 days after the bill receives its assent. From 
that date forward, the one-third remission that is currently applied to sentences will no longer apply. Therefore, 
there will be a clear cut-off date between what happens now in terms of sentencing and the application of an 
automatic one-third discount on sentences; and, post that date, that one-third discount will not apply. I can give 
three examples to make this absolutely explicit. Firstly, if the offence was committed before the commencement 
date, but sentencing occurs afterwards, it is the date that sentencing occurs. If the offender was convicted at some 
stage before the commencement date, but sentencing takes place after the commencement date, the new 
provision will apply at the time of sentencing. Finally—this is the only aspect that could be considered as 
retrospectivity—it will apply if the sentencing is as a result of an appeal against the sentence imposed before the 
relevant commencement. Therefore, if a sentence is handed down for a person today and that person is serving 
that sentence and an appeal against that sentence is then upheld and that person is to be re-sentenced, the new 
sentencing provisions will apply at the time of sentencing. There is an element of retrospectivity there, but in 
terms of going back to 2003 and looking at everybody’s convictions, no, there will not be that element of 
retrospectivity. It is conceivable that some people could be sentenced to the sentences that some people think 
they deserved in the first place if, currently, their sentence is the subject of an appeal. That is what we will get 
with this bill, but we will not get it without this bill. I thank members for their contribution and look forward to 
the committee stage.  

Question put and passed.  

Bill read a second time.  

Committee 

The Chairman of Committees (Hon George Cash) in the chair; Hon Simon O’Brien (Minister for Transport) in 
charge of the bill. 

Clause 1: Short title — 

Hon SIMON O’BRIEN: I ask the indulgence of the committee to respond to a question Hon Adele Farina asked 
in the second reading debate that I was not able to field. This is the appropriate clause to give some feedback, if I 
may. She asked what consultation had occurred during the development of this bill. This legislation follows upon 
a widely advertised election commitment, and community views were often expressed. During the drafting 
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process, consultation occurred with the State Counsel, Mr George Tannin, SC; the Director of Public 
Prosecutions, Mr Robert Cock, QC; and the Chief Justice, Hon Wayne Martin. 

Hon ADELE FARINA: Just to clarify the matter, was there no consultation with either the Law Society of 
Western Australia or the Criminal Lawyers’ Association over the detail of the bill? 

Hon SIMON O’BRIEN: That is correct; there was not. 

Clause put and passed. 

Clause 2 put and passed. 

Clause 3: Schedule 1 clause 2 deleted — 

Hon ADELE FARINA: For the purpose of clarification, I ask the minister whether it is the government’s 
intention that, as a result of deleting clause 2, judges will be required immediately to increase their sentences by 
the one-third that was originally deducted under the 2003 amendments. 

Hon SIMON O’BRIEN: I think it is rather more correct—it is an important distinction—to say that the effect 
will be that, henceforth, the sentencing judge will not, in the first instance, reduce by one-third the maximum 
penalty from which he considers the calculation of the actual term of sentence. I think that that is the correct way 
to characterise this deletion, rather than to say that the effect will be to increase the sentence. 

Hon ADELE FARINA: Perhaps then the minister could explain whether it is the case that, under this 
legislation, judges will be required to have regard to existing sentencing practices for offences, to precedent, and 
to any judgement guidelines provided under section 143 of the Sentencing Act. 

Hon SIMON O’BRIEN: Under proposed clause 3A(3), a court “can” have regard to the matters set out—not 
“must”, but “can”. What was the second part of the member’s question? 

Hon ADELE FARINA: I am interested to know whether the deletion of this clause will require judges to have 
regard to existing sentencing practices, but also still have regard to guideline judgements under section 143 of 
the Sentencing Act. 

Hon SIMON O’BRIEN: Unquestionably, they can have regard to other guidelines. 

Hon ADELE FARINA: What impact will the deletion of clause 2 have on guideline judgements on 
recommended sentences brought down under section 143 of the Sentencing Act? Will the deletion of this clause 
make any impact at all on such guideline judgements? 

Hon SIMON O’BRIEN: I make an apples and oranges observation. A sentence imposed with reference to a 
mandatory one-third discount is obviously not comparable to a sentence for which there is no such discount. 
Proposed clause 3A(3) states — 

A court sentencing an offender — 

That is, using and employing the mandatory provisions of the relevant legislation — 

to a fixed term can have regard to the minimum custodial period … 

That is, they “can” have regard, not “must” have regard. The court retains the essential discretion that, I think, all 
major parties in this debate would like it to retain. 

Hon ADELE FARINA: I do not know that that really answers my question. In situations in which, under 
section 143 of the Sentencing Act, a guideline judgement has been brought down that details the range of 
sentences that can be imposed under certain circumstances, what impact will the deletion of clause 3 have upon 
such a guideline? It is my understanding that it would have absolutely no effect at all, because one-third 
reductions are not applied in cases for which guideline judgements have been provided. Is that the case?  

Hon SIMON O’BRIEN: It is my advice that the question has already been answered to the extent that it can be 
answered. The purpose of this bill is to extract the one-third automatic discount from sentences. I do not see what 
more I can add to the answer. 

Hon ADELE FARINA: Perhaps it will help if I rephrase the question. In a situation in which a guideline 
judgement proposes the range of sentences that can be imposed, is it the government’s intention that the deletion 
of this clause will make it available to a judge to impose a sentence that is one-third higher than the sentence 
contained in the guideline judgement? 

Hon SIMON O’BRIEN: A guideline judgement handed down by a Court of Appeal in the operating 
environment of a one-third automatic discount is a quite different proposition from a guideline judgement 
handed down under the regime and policy promoted by the government in this bill, which is designed to do away 
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with the one-third automatic discount. That is why it would be the case that the hypothetical question the 
member asks—it is an interesting academic point, but it is purely hypothetical—is a case that compares apples 
with oranges; that is, it does not compare like with like. We might even find that the passage of this bill would 
result in a change to the extent that guideline judgements, if they are available for certain events, would become 
redundant until fresh guideline judgements were ultimately handed down. I think I have answered the question as 
best I can.  

Hon ADELE FARINA: Is the minister saying that the guideline judgements that are currently in existence 
would cease to exist 28 days after royal assent, which will be the commencement date of the operation of this 
legislation? If the answer to that question is no, then I restate the earlier question I asked, and that is: what 
impact does the deletion of this clause have on those guideline judgements? 

Hon SIMON O’BRIEN: For any court, the relevance of previous guideline judgements would have to be 
assessed in light of the new law, when passed. Again, we come down to a situation of what the court can or may 
have regard to.  

Hon ANTHONY FELS: I wish to ask some questions about retrospectivity, which I raised during the second 
reading debate, particularly in relation to the recent sentence given in the case of the death of William Rowe and 
the comments reported by —  

The CHAIRMAN: I think the appropriate time to discuss that is clause 4, which in fact deals with the question 
of retrospectivity. At the moment we are dealing with clause 2 of schedule 1 of the Sentencing Legislation 
Amendment and Repeal Act 2003. We will deal with this, and that will be the next clause.  

Clause put and passed. 

Clause 4: Schedule 1 clause 3A inserted — 

Hon GIZ WATSON: I move — 

Page 2, line 24 to page 3, line 4 — To delete the lines. 

The intention of this amendment is to remove the retrospectivity of this bill. As I said in my contribution to the 
second reading debate, the notion of retrospectivity is a fundamental problem in justice. I quoted article 15 of the 
International Covenant of Civil and Political Rights, which I will not quote again. It is worth noting, as Hon 
Adele Farina has pointed out, that, due to the speed at which this bill is being dealt with, there has not been the 
opportunity to hear in a formal way from either the WA Criminal Lawyers’ Association or the Law Society of 
Western Australia. However, my research officers have spoken to both organisations, and they express 
considerable concern about retrospectivity. I quote from an email I received yesterday from barrister Hylton 
Quail, who is also the senior vice-president of the Law Society —  

Clause 3A (2) of the Bill is repugnant in our view and breaches long standing principles of criminal law 
and human rights. Parliament should NEVER retrospectively increase penalties as this clause does. An 
accused person should only ever be liable to face the maximum penalty that was available at the time of 
commission of an offence. New maximum sentencing penalties should only apply from the 
commencement date of the Act. 

In addition, in our consultation with the Criminal Lawyers’ Association, president Mr Richard Utting made 
comments in an email objecting to proposed clause 3A of the schedule to the Sentencing Legislation 
Amendment and Repeal Act operating retrospectively —  

This goes against a fundamental tenant of sentencing; i.e. the applicable penalty is the one in force 
when the offence was committed. 

Mr Utting goes on to quote from section 10 of the Sentencing Act 1995 as follows — 

If the statutory penalty for an offence changes between the time when the offender committed it and the 
time when the offender is sentenced for it, the lesser statutory penalty applies for the purposes of 
sentencing the offender.” 

For those reasons, I formally move to delete this part of the bill that would in effect remove the retrospective 
provisions. My first amendment links with the second amendment on the supplementary notice paper, which is 
to insert a new clause 3. We will have the substantive debate on this clause, clause 4, and, depending on whether 
this amendment rises or falls, I might withdraw the second amendment. 

Hon ANTHONY FELS: This was the clause that I intended to speak to. It proposes to insert a new clause 3A 
into schedule 1 of the Sentencing Legislation Amendment and Repeal Act, and that is what led me to think I 
should have spoken before we got to this clause. I want to ask a question about the recent reporting of the 
conviction of the killer of William Rowe and the comments of Justice John McKechnie on that. The judge 
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criticised the fact that he was limited in his sentencing by the legislation, which this proposed bill is addressing. I 
think he made comments to the widow of William Rowe to the effect that justice is not always fair.  

I ask the government: What is its intention with the retrospectivity of this clause? Does the government 
encourage the Director of Public Prosecutions or any government agencies involved in this case to appeal the 
sentence given to the convicted killer of William Rowe? Will the DPP be able to do that if we pass this 
amendment to the legislation? Does the government support that, and the taking of such action in any other cases 
in which the sentencing judges have criticised the sentence given because of the impositions placed on them by 
the truth-in-sentencing legislation?  

Hon SIMON O’BRIEN: I think Hon Giz Watson is as well motivated as ever in the sentiments behind the 
proposed amendment and the spirit of it. I want to acknowledge that up front.  

In response, I point out the following. Her concern is based on the “retrospective” nature of the bill, so perhaps I 
should first comment on that. It is our view that this bill is not retrospective as it does not attempt to 
retrospectively apply to sentences imposed on offenders who have been sentenced before the relevant 
commencement. If an offender has already been sentenced under the one-third discount regime and all the rest of 
it—rightly or wrongly, fairly or unfairly—that is the sentence he is now serving. If passed, this bill will not 
revisit that.  

I guess that also addresses the question of Hon Anthony Fels. I have more to say about it, but I think Hon 
Anthony Fels’ question arises out of proposed clause 3A(2), which provides that — 

… clause 2 does not apply to the sentencing of an offender for an offence — 

… 

(c) even if the sentencing is as a result of an appeal against a sentence imposed before the relevant 
commencement,  

In that regard, Hon Anthony Fels is holding out some hope that this might mean that the Crown might appeal 
against a recent sentence or sentences to get them overturned and get rid of the one-third discount. I think that 
was the intent he implied. 

Hon Anthony Fels: That is correct. 

Hon SIMON O’BRIEN: In respect of the specific case the member raised, the simple answer is that the 
Director of Public Prosecutions can appeal the sentence imposed in the Rowe case but cannot appeal it because 
of this bill. Therefore, the existing capacity of a crown prosecutor, for example, to appeal against the inadequacy 
of the sentence would be the same next year as it was last year. Those legal principles and precedents will not be 
impacted upon by this bill; such appeals are governed by other rules, including time limits set down by court 
rules and other parameters. The only way I think that Hon Anthony Fels’ cause might be facilitated would be if a 
court were to grant leave to appeal, thereby providing an artificially created situation in which proposed clause 
3A(2)(c) might apply to get that fellow reconvicted. However, that is drawing far too long a bow; I do not think 
any court would grant leave to do that. 

Hon Anthony Fels: Is the William Rowe case out of time now for an appeal? 

Hon SIMON O’BRIEN: If there were to be any appeal for that or any other case, that would be pursued on its 
own merits. It is not the government’s intention that this bill touch upon that at all. That is a specific answer to 
that question. 

Hon Anthony Fels: Would that person be subject to a higher penalty on appeal because of this retrospective 
clause; that is, if the appeal were successful and the offender was re-sentenced, would he be subject to a higher 
sentence than the maximum that now stands? 

Hon SIMON O’BRIEN: I understand the question. As I said in my second reading speech, the only element of 
retrospectivity in this bill is set out in proposed clause 3A(2)(c) whereby someone is being sentenced after the 
commencement date as a result of an appeal against a previous sentence imposed before the relevant 
commencement date. That is the only possible element of retrospectivity, and that provision will ensure that we 
have one clear date after which the one-third automatic reduction regime will be gone and that there will be no 
arguments about that. This is not an attempt to construct an atmosphere or environment of retrospective 
legislation. Therefore, the aim of clause 4 is simply to achieve a clear and simple transition to the new sentencing 
regime with one date, 28 days after royal assent, when the new sentencing regime will apply to the sentencing of 
all offenders. People will know what to expect and it will provide the courts with adequate time to change their 
thinking and their approach. 

Returning to the amendment, there are a number of problems with seeking to apply the new sentencing regime 
only to offenders who commit offences after the commencement date. Firstly, members must understand that 
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there is often a substantial delay between the date of the offence and sentencing. That delay can range from 
12 months to more than three years, and this is also a matter for occasional complaint by the public. Therefore, 
there would be a substantial delay in the transition to the new sentencing regime. This delay would be 
unacceptable, we feel, to members of the community, who expect this serious sentencing problem to be remedied 
by Parliament as soon as possible. I think the opposition recognises that as well—that the time has come to get 
on with this and not to say, “Well, in a few years we’ll start to see some changes.” 

Secondly, during the lengthy period of transition that would apply if this amendment were successful, it is highly 
likely that a number of other serious cases would arise, cases like the one that Hon Anthony Fels referred to, the 
Farmer case and other cases deserving of harsher penalties—penalties that should not be mandatorily reduced by 
one-third. Also, as the time delay from offence to sentencing varies depending on variables, such as how quickly 
the offender is apprehended and charged, whether the case is dealt with by the Magistrates Court or a higher 
court, the number and length of adjournments—all those sorts of variables—there would be great variability over 
the first three to five years in whether the new sentencing regime applied. That would inevitably lead to public 
confusion, frustration and anger. So much for so-called truth in sentencing in that case. 

The purpose of this bill, particularly clause 4, is to ensure that the perpetuation of the existing sort of artificial 
scene of one-third automatic discounts is not warranted. I think the honourable member’s amendment would be 
directly contradictory to that policy intent, so with that in mind, we will not support the amendment. 

Hon SUE ELLERY: I rise to clarify the opposition’s point of view on this amendment. The points made by Hon 
Giz Watson about retrospectivity are entirely legitimate and there is a component of retrospectivity to this 
legislation—there is. It is the case that when Parliaments are dealing with aspects of criminal law, generally it 
takes a lot to get Parliament to veer away from the principle that there ought not to be components of 
retrospectivity. Therefore, it is a serious issue and one that we ought not to take lightly. Nevertheless, when the 
Labor Party was in government, it made a commitment that the new sentencing system would be backdated to 
the date that we made the announcement. If the amendment means that the new sentencing regime would apply 
only to offences committed after the commencement date, I think it would continue to perpetrate something that 
the community has clearly indicated it finds so offensive and so distressing. We would simply lengthen that 
period while we worked our way through the timeline proposed in the amendment. Although the points of 
principle raised in the amendment are serious and not to be overthrown lightly, in this instance the opposition 
will not support the amendment for the reasons that I have outlined. 

Hon GIZ WATSON: Just to be clear, are the minister and, by inference, the opposition saying that they do not 
agree with the sentiments expressed by the Criminal Lawyers’ Association and the Law Society of WA? Those 
organisations expressed very strong sentiments about the principle that we are putting aside in this legislation. 
Are both major parties basically saying that they do not consider this principle to be worth upholding? 

Hon SIMON O’BRIEN: Explicitly, no, we are not putting aside the principle. The objection to the amendment 
is based on the several arguments that I have just enunciated—the several ill effects that would be quite 
unacceptable—that all in all add up to the response that this is not an exercise in retrospective legislation; it is an 
exercise in certainty. As the Leader of the Opposition indicated, and as I think I acknowledged as well, a very 
small aspect of retrospectivity can be found in one discrete part of the bill, but is this a rejection of the long-held 
principle—certainly held on this side of the house—that retrospective legislation is to be avoided? No, it is not; it 
is a pragmatic and reasoned approach to dealing with a very real problem.  

Hon GIZ WATSON: I will make just a couple of final points. I have heard what the minister has said, but I am 
not convinced that the case has been made that this legislation is not retrospective. It seems to me that the point 
being put is that massive community demand for a change exists. That in itself is eminently challengeable. A 
certain sector is arguing very vigorously for a change in this area, and I wonder whether, in seeking to achieve 
the removal of the transitional provisions, there was no consideration of achieving that without offending the 
principle of retrospectivity. This is part of the problem in dealing with this legislation without the benefit of 
being able to, for example, ask the Law Society or the Criminal Lawyers’ Association whether there is a way of 
achieving this that would not offend retrospectivity. However, because we are dealing with it in the chamber 
without the benefit of a committee inquiry or that input, we are being offered a fait accompli. I remain 
unconvinced that the minister has made the case that this legislation is not retrospective. 

Hon SIMON O’BRIEN: I respond out of respect for the member, but I must point out that, when everything is 
boiled down, this is not retrospective legislation. Once there is a commencement date for the new regime, any 
person coming before the court on or after that commencement date will then be subject to a new regime of 
sentencing. There is no way that this legislation could be considered to be inviting or enabling a practice of 
going back and reopening sentences passed in 2003 and increasing them. That would be retrospective legislation, 
and quite obviously that is not what will happen. I hope the member is reassured by that. If not, we may be 
reaching a stage at which we must agree to disagree. The point on which I will hopefully conclude this 
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discussion is to ask members to go back to that single, simple central point of this legislation: it is about 
removing an injustice, not imposing one. 

Hon ANTHONY FELS: I am still not comfortable in my mind that this is not retrospective legislation. I 
listened to the comments of Hon Sue Ellery outlining that her understanding is that this is retrospective 
legislation, as it is my understanding and that of Hon Giz Watson. 

Hon Simon O’Brien: Do you want retrospective legislation or not? I am unclear what you are asking about. 

Hon ANTHONY FELS: No, I do not. I thought that I had made it clear that I do not support retrospective 
legislation. 

Hon Simon O’Brien: I thought you wanted to go back and re-sentence someone who had already been 
sentenced. 

Hon ANTHONY FELS: I asked earlier whether that was the case, and I was told outside the chamber that it 
might have been the case. We should clear that up now in light of the Rowe family’s complaints about the 
system. My understanding of the minister’s earlier answer is that this legislation will not allow any change to the 
sentence imposed recently on the convicted killer of William Rowe. 

Hon SIMON O’BRIEN: To respond to the specific question, the Director of Public Prosecutions can appeal the 
Rowe case, if that is the course he wants to pursue, but not because of this bill. This bill does not in itself enable 
that; he can do that anyway. 

Hon Anthony Fels: But if he were successful in the appeal, would this bill allow any increase in the penalty for 
that convicted killer above what is already the case? 

Hon SIMON O’BRIEN: Technically and hypothetically, it could, if Mr McDonald appeared before a court for 
sentencing as a result of an appeal against his current sentence. If he was captured by that, then that would do it. 
However, that is not the purpose of this bill. The purpose of this bill is to make sure that all the future Farmers, 
Brophos and McDonalds do not receive remissions of one-third of their sentences before any other 
considerations. 

Hon ANTHONY FELS: If it is technically possible, will the government give any commitment or indication 
that it will urge or support the DPP to appeal that case, given the public outrage at the sentence imposed? My 
understanding was that this bill was rushed in during the past week as a result of the Rowe judgement and 
sentencing. That may not have been the case—the bill was proposed a long time before that—but it appears to 
have been brought on for debate in this chamber earlier than would have been the case. If this legislation has not 
been introduced for that purpose, given the retrospectivity of proposed clause 3A(2)(c), will the government give 
a commitment that it will support any appeal, and urge the DPP to appeal that case, with the intention of an 
increased penalty for McDonald? 

Hon SIMON O’BRIEN: The answer is unequivocally no. The Director of Public Prosecutions is an 
independent office. 

Amendment put and negatived. 

Hon ADELE FARINA: I want to clarify a matter with the minister. In his second reading speech, the minister 
stated that Parliament’s intention through proposed clause 3A(2) of schedule 1 of the legislation is to nullify any 
possible operative effect of section 10 of the Sentencing Act 1995. It is not clear to me that proposed 
clause 3A(2) achieves the nullification of section 10 of the Sentencing Act, and that simply saying in the second 
reading speech that this is the intention of the Parliament does not make it so in law if the words of the clause do 
not actually give effect to this. My question is: how has the minister formed the view that the words in clause 
3A(2) nullify section 10 of the Sentencing Act?  

Hon SIMON O’BRIEN: The purpose of this provision, in the context of how I expressed it in the second 
reading speech, is to make it absolutely clear that there will be a date beyond which the one-third automatic 
reduction will not apply. It will not apply in the various circumstances that may arise and are listed in proposed 
clause 3A. That makes it explicit. Proposed clause 3A(2) states — 

After the relevant commencement, clause 2 — 

As the member knows, clause 2 is the clause that prescribes that there will be a one-third automatic discount — 

does not apply to the sentencing of an offender for an offence — 

(a) even if the offence was committed before the relevant commencement; and 

(b) even if the offender was convicted before the relevant commencement; and 
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(c) even if the sentencing is as a result of an appeal against a sentence imposed before the relevant 
commencement,  

despite any written or unwritten law to the contrary. 

This proposed subclause means exactly what it says. There are no ifs, buts or maybes. We are not going to 
countenance the one-third automatic discount in future, in any situation.  

A reference was made in the second reading speech—for the benefit of the house—about the intention of this 
bill. That reference is along the lines that I have just outlined. In the second reading speech, we wanted to 
communicate to members that some consideration was given to the question of whether section 10 of the 
Sentencing Act might apply. Proposed new clause 3A(2)(a) was couched very much with section 10 in mind. It 
was couched very much to make it clear that the new regime that we are proposing in this bill will carry the 
weight—not section 10 of the Sentencing Act. I am sorry if that has caused any confusion in the member’s mind, 
but that is the reason for it. The purpose of this part of the second reading speech is simply to advise the chamber 
that proposed new clause 3A has been constructed to overcome any effect that section 10 might otherwise have.  

Hon ADELE FARINA: I am not sure that the minister’s explanation actually puts my mind at rest. Section 10 
of the Sentencing Act provides that if the statutory penalty for an offence were to change between the time the 
offender committed the offence and the time the offender was sentenced for the offence, the lesser statutory 
penalty would apply for the purposes of sentencing the offender. Proposed clause 3A(2) has to do with the one-
third discount. I have no issue with that. Section 10 makes no reference at all to the one-third discount. Section 
10 has nothing to do with that. In fact, section 10 was enacted well before the one-third discounting provisions 
were enacted.  

Hon Simon O’Brien: Correct. 

Hon ADELE FARINA: Section 10 does not deal with that circumstance. It deals with a circumstance in which 
the statutory penalty has changed. Proposed clause 3A(2) deals with a circumstance in which the statutory 
penalty is exactly the same or has changed. What the government is seeking to do is remove the one-third 
discount. Therefore, I do not see how proposed clause 3A(2) will have any effect on section 10.  

It concerns me also that these transitional provisions will have a life of only three years. Is it the intention of the 
government that section 10 will be nullified for just three years and will then come back into force? If that is the 
case, it will create some level of injustice and unfairness for any offenders who happen to come before the courts 
during the three-year period during which the transitional provisions are in effect. 

Hon SIMON O’BRIEN: The member is quite right when she says that section 10 of the Sentencing Act and 
proposed clause 3A of schedule 1 of the Sentencing Legislation Amendment and Repeal Act have diddly-squat 
to do with each other. That is my point exactly. I agree. There was a reference in the second reading speech—if 
the member had only gone on and read the next sentence, she would have come to it—that says — 

I state again for the house that the Parliament’s intention through proposed clause 3A(2) of schedule 1 
of the bill is to nullify any possible operative effect of section 10 of the Sentencing Act 1995.  

Hon Adele Farina: That is actually the bit that I quoted. 

Hon SIMON O’BRIEN: The member did quote that earlier, yes. That does not mean that section 10 otherwise 
would apply. I agree with the member: section 10 has nothing do to with this matter. Section 10 will come into 
operation only if there has been a change to the statutory penalties. There is no change to the statutory penalties 
here. If in future someone had been convicted of an offence and was to be sentenced for that offence, and in the 
meantime there had been a change in the statutory penalties, section 10 would kick in. However, section 10 
would not apply in this case, because we are not changing the statutory penalties. That is made clear in the 
second reading speech—just in case there are any clever lawyers who think that they can uncork section 10 and 
try to get a one-third discount for their clients, because we are not going to have any of that.  

Hon ADELE FARINA: If the Parliament determined, during the course of the three-year application of these 
transitional provisions, that the statutory penalty for an offence should be reduced—for example, from 10 years 
to eight years—would that mean that the provisions in section 10 of the Sentencing Act would not apply? In 
other words, if an offender were to come before the courts for sentencing after the Parliament had determined to 
reduce the statutory penalty from 10 years to eight years, would this mean that the new eight-year penalty would 
not apply to that offender? Is the minister saying that during the three-year period for which this legislation will 
be in operation, the provisions of this legislation would serve to override any decision that might be made by the 
Parliament to reduce a penalty? 

Hon SIMON O’BRIEN: An extraordinarily unlikely hypothesis has been put forward. I am sure that our courts 
are capable, as they demonstrate on a daily basis, of taking many and varied matters into consideration 
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simultaneously. Hypothetically, someone who committed an offence yesterday might be sentenced after this 
legislation’s commencement date and the provisions of this bill, if it succeeds, will therefore apply. 

Simultaneously, we might also legislate to change the statutory penalty for the offence that the person has been 
convicted of, at a time that bridges the time gap between the offence being committed and the sentence being 
imposed, in which case the court would also have regard for section 10 of the Sentencing Act. I would be 
surprised if that ever happened. However, it is chalk and cheese; they are two different situations. When did the 
Parliament last reduce penalties for anything? 

Hon ADELE FARINA: Actually, it was not that long ago. 

I am sorry, but I have become more confused by the minister’s responses. The minister has indicated that, in the 
circumstances set out in my example, the courts, in their wisdom, would apply commonsense and the provisions 
of section 10. 

Hon Simon O’Brien: The courts would apply the letter of the law. 

Hon ADELE FARINA: In his second reading speech, the minister said that section 10 of the Sentencing Act 
will not apply for the three-year period of the transitionary provisions because the section will be nullified by the 
enactment of proposed clause 3A(2). If what the minister is saying is correct, it would be an extraordinary 
outcome for the court to come to that conclusion. In any event, it highlights my point that persons who fall into 
that category are better off delaying sentencing until after the three-year period in which this legislation has 
effect because they will be likely to get a more favourable consideration.  

Hon SIMON O’BRIEN: I have not said anything of the sort, although I congratulate the honourable member on 
her verbal gymnastics in trying to set up an argument that does not exist for outside this place, I state for the 
record that I have said no such thing. I have said what I have said, not the words that the member wants to place 
in my mouth for the sake of the record. In any case, I now have recourse to my second reading speech, from 
which we have already quoted and which is quite clear on this matter. The member should not pretend it is not. 

The CHAIRMAN: The question is that clause 4 do stand as printed; Hon Adele Farina has given notice of an 
amendment. 

Hon ADELE FARINA: Thank you, Mr Chairman; I gather I am being told to move along and I will do, 
although I do not believe that the minister has adequately answered the question. No doubt we will be dealing 
with this matter yet again at some future time. I move — 

Page 3, after line 9 — To insert — 

(4) A court sentencing an offender to a fixed term can impose a penalty up to the 
statutory penalty for the offence. 

This amendment deals with the difficult issue of whether the legislation as it currently stands would result in a 
court imposing the maximum sentence in a worst-case situation. That is one of the government’s stated 
objectives for this legislation. It is also a position that the opposition supports, yet it has heard that legal opinion 
on whether the legislation as it stands will achieve this objective is somewhat divided. The opinions range from 
yes, it will, to no, it will not. Concern has been expressed that mere repeal of clause 2 of schedule 1 of the 
Sentencing Legislation Amendment and Repeal Act will not open up the availability of a maximum sentence 
because—to put it very simply—of precedent. Members are now being told that these legislative provisions will 
not result in the maximum sentence being imposed in a worst-case situation. I acknowledge that the legal 
interpretations and opinions on the legislation differ. This amendment seeks to put the matter beyond doubt by 
clearly stating in the legislation that the maximum penalty can be awarded. The wording is simple and clear — 

A court sentencing an offender to a fixed term can impose a penalty up to the statutory penalty for the 
offence. 

This is what we want, and it is what the community wants and expects, this legislation to achieve. This is what 
the government says it wants and this is what the opposition wants. Even if members hold to the position that 
this amendment is not necessary and that the legislation as it stands already allows the courts to impose the 
maximum sentence, the fact remains that there is disagreement about this interpretation.  

It is also a fact that the proposed amendment does not do any damage to the legislation. It simply puts beyond 
doubt the capacity of a court to not only award the maximum penalty, but also provide for an escalating penalty 
towards the maximum for those people who are the worst offenders for crimes in the most serious category. 
Proposed clause 3A(3) provides that, when imposing a sentence, the courts must have regard for the actual time 
a prisoner has spent in prison and the time a prisoner will spend in prison under the proposed changes to the 
legislation. This provides for the courts to be consistent when sentencing prisoners for similar offences; that is, it 
provides for consistency in sentencing. Proposed clause 3A(3) compounds the fact that a mere repeal of clause 2 
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of the schedule would not open up the availability of the maximum penalty. This amendment seeks to balance 
this by also providing that the courts may impose a maximum sentence in the worst cases; that is, those cases in 
which the gravity of the offence is of the most serious nature. It also provides for the courts to depart from the 
consistency requirement of proposed clause 3A(3) for those offences at the top end of the scale. The amendment 
provides not only for the maximum sentence to be applied, but also an escalating scale of penalties up to the 
maximum sentence to be imposed in appropriate circumstances. Without this amendment, the effect of the 
proposed clause 3A(3) requirements for consistency and the effect of precedent will see little, if any, movement 
in the imposition of longer prison sentences.  

It is interesting to note that, in all the examples provided in the Attorney General’s explanation in the other 
place—including for the most serious offences for which the sentences imposed have been viewed as grossly 
inadequate—in addition to the one-third automatic sentence reduction, there has also been further significant 
discounting of sentences correctly applied by the courts as a result of the provisions of the Sentencing Act 1995.  

Nowhere in the Sentencing Act—at least to my knowledge, and I am happy to be corrected on this—does it 
clearly state that, if deemed appropriate, the courts may impose the maximum statutory penalty with no 
discounting. Arguably, one could say that it is implied in the Sentencing Act. If this is the case, there can be no 
issue in putting it beyond doubt by passing this amendment. If I am wrong, and the Sentencing Act 1995 does 
expressly provide for the courts to impose the maximum statutory penalty, this amendment does no harm at all in 
any event. The only reason to not support the amendment would be if the government did not want the courts to 
be able to impose the maximum statutory penalty. For those reasons, I commend this amendment to the chamber. 

Hon SIMON O’BRIEN: This amendment is quite unnecessary and the government opposes it. I appeal to 
members on the crossbench, who will obviously have the say in this matter, to oppose the amendment. In 
deciding whether to do so, I ask them to consider these points. The disingenuous, snake-oil arguments that have 
been advanced from elsewhere, outside this chamber, and now apparently summarised for our benefit, are not a 
good reflection of what a legislative process should be. The thing that I find particularly annoying about this sort 
of proposal is for members to say, “Oh, well, if it’s not really needed, it doesn’t matter.” That is a very shallow 
and potentially dangerous argument indeed. When we are trying to achieve excellence in legislation, we should 
do things for the right reasons and not say that it does not matter if it is in there anyway. That would do potential 
intellectual harm to the bill. The amendment is a pointless, futile and meaningless provision, at best. That is what 
it is at best, and I do not think that we, as a chamber, want to be part of that. But, at worst, this amendment could 
have all sorts of unforeseen impacts down the track. I will come back to that point. 

The fact of the matter is that with the bill, as proposed, that we are proceeding with, a court will be able to 
impose the maximum penalty. In most cases it will not. It would be extraordinary that it would. That is the nature 
of having court discretion with maximum penalties. However, it will be open to a court to provide a maximum 
penalty. In so doing, the court must have regard to something that Hon Adele Farina raised with the chamber 
during the second reading debate—that is, the sentencing principles as laid down in section 6 of the Sentencing 
Act 1995. I invite members to get their Sentencing Act out from under their pillows, or wherever they keep it, 
and refresh their memories, because that provision requires that — 

(1) A sentence imposed on an offender must be commensurate with the seriousness of the offence. 

(2) The seriousness of an offence must be determined by taking into account — 

(a) the statutory penalty for the offence; 

“Statutory penalty” means the penalty specified by a written law for the offence. There we are. The maximum 
statutory penalty is prescribed in legislation, and that is what a court must have regard to, in addition to 
considering aggravating factors, mitigating factors and so on. However, in direct response to the mover of the 
amendment, the point is that the court will have the maximum statutory penalty available to it, and it is a 
mischief to suggest that this amendment is needed for the court to have access to that maximum penalty, if the 
court wishes to exercise it. The advice available to me is that the proposed amendment adds nothing to the 
existing statutory framework and is unnecessary. As I have already indicated, it is undesirable to have provisions 
that do not really do anything, because they might do something—something unexpected. 

At the moment, the only impediment to imposing a statutory penalty, apart from the normal considerations of 
aggravation and mitigation, is schedule 1, clause 2, of the Sentencing Legislation Amendment and Repeal Act, 
which we are proposing to delete through this bill. That is the bit that says that a court cannot go anywhere near 
the statutory maximum because it has to discount by one-third before it even starts. That is the impediment to a 
court ever giving a maximum statutory penalty, not the absence of this amendment. 

It was also suggested that proposed clause 3A(3) is some sort of formula for putting downward pressure on 
sentences. It does not require that the statutory penalty be ignored or disregarded; it simply empowers the court 
to have regard to other sentences. Therefore, we do not believe that this part of the bill will cause downward 
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pressure on sentences. We think that that view is wrong and unjustified. For heaven’s sake, is there anybody 
listening to this debate who actually thinks that the purpose of the government is to exercise downward pressure 
on sentences? Certainly, what we are trying to achieve are fair and just sentences for the worst types of 
offenders, and that is what the community also wants. 

I will return to the question that Hon Adele Farina asked me by interjection: what could be the potential 
problems if we were to proceed with this? One of the things about unforeseen problems is that they tend to be 
unforeseen. Boy, there was a doozy of an unforeseen problem in the clause of the schedule that we are trying, 
through this bill, to delete. I mention that in passing by way of introducing evidence to show that unforeseen 
circumstances can happen, and they can be serious. However, I guess the central problem with the proposed 
amendment is that the words proposed to be inserted not only dumb down the legislative process—I have already 
indicated that I do not think very much of that, and I do not think members on the crossbench would like it 
either—but also invite a speculative problem. If we, as a legislature, now say that this amendment is needed, 
does it mean that before the provision was inserted, the situation was somewhat different? If we do need it, it 
must be because it is going to make something different, and that introduces a whole new range of uncertainty. 
Therefore, the amendment is pointless. Its only possible impact, if it has any, would be unknown and thereby 
likely to be negative. With all that in mind, I urge the committee to not entertain this amendment further. 

Hon SUE ELLERY: I indicated in my contribution to the second reading debate that our support for the bill was 
somewhat qualified because we thought that something was missing. I think the minister, perhaps unfairly, 
addressed his comments in this regard to Hon Adele Farina, who I do not think gave any more weight to the 
comments than in passing. I was the one who in fact made the point that we think something can be added to this 
legislation that does not diminish any other elements of the bill, nor does it diminish the government’s policy 
intention of addressing the genuinely held concern in the community that sentencing processes need to better 
reflect the community’s concerns about this matter. I was the one who was making the point that if it is 
unnecessary, to use the language that has been used in the debate on the amendment, either because it is implied 
or because the practice is that judges, as a matter of course, have regard to the maximum anyway, it does no 
harm.  

I did not intend contributing to this debate, as Hon Adele Farina is perfectly capable of prosecuting the 
opposition’s position on this amendment. However, I rise because of some quite extraordinary comments by the 
minister in which he suggested somehow that the proposition that is before us now by way of the amendment 
represents a dumbing down of the legislative process. I think the phrase used by the minister was that the 
amendment represented a dumbing down of the intellectual rigour that the chamber was applying to the 
legislation. I say that those remarks are extraordinary because the reason we are in this place dealing with this 
legislation is that we all hold the view that we need to respond to the community’s level of concern, frustration, 
anger and distress. We are as much sending a message to the people who will apply this law as we are to 
members of the community that we have heard what they have had to say. If by putting into the bill before us an 
express provision that puts in the positive a provision that by way of practice and implication the judiciary does 
anyway and that we are able also to send a message to members of the community indicating that we have heard 
and understand their concern, then there is nothing wrong with doing that. To use the kind of language and 
expressions that the minister has used that the proposed amendment is somehow diminishing the rigour of the 
process borders on arrogant. It behoves us to ensure that we get the language right. It is well within our rights to 
put into the bill an express provision in addition to the other elements that we already know the sentencing 
process takes into account; that is, in addition to due regard to precedent, due regard to the Yates judgement, 
among other things, and the different views reflected in that decision—the majority in Yates having held that the 
discount would apply as a permanent process—and due regard to the time that someone will spend in prison and 
the time that prisoners have spent in the past as a guide with a view to achieving consistency. To add to that the 
express provision that regard may also be paid to the maximum statutory penalty is a reasonable thing for us to 
do in all the circumstances that have brought this legislation before the house. For those reasons I believe the 
house ought to support the amendment. 

I do not back away either from the argument that it will not hurt the bill or the government’s policy intention 
unless it can be demonstrated that some real harm will be done to the bill, and I have not heard the minister say 
that. The minister has not answered that question. 

Hon RAY HALLIGAN: I had no intention of entering this debate, but it is important on this proposed 
amendment to make members aware of not only certain provisions of the Sentencing Act, but also the operation 
of the act. I have with me a copy of the sentencing judgement of Timothy Farmer and the reasoning behind the 
sentencing by Justice Heenan. In the sentence under the heading “Approach to sentencing”, which is exactly 
what we are talking about, he states — 
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As always, I must specifically address the principles which the law has established should be followed 
when sentencing an offender, but this is even more important on an occasion such as this when a crime 
of this magnitude attracts general concern and requires understanding by the community of how the 
principles of sentencing apply. Under s 6 of the Sentencing Act 1995 … I must impose sentences which 
are commensurate with the seriousness of this offence and with the other offence of assault occasioning 
bodily harm. The seriousness of each offence is to be determined by taking into account the statutory 
penalty which, as I have already said in relation to the charge of manslaughter, is a maximum of 
20 years’ imprisonment; the circumstances of the commission of the offence, including the vulnerability 
of the victim of the offence. 

I therefore suggest to Hon Sue Ellery that the judge in that instance used the maximum sentence of 
20 years’ imprisonment as a starting point for manslaughter. That is only one case. As one would acknowledge 
by reading through this judgement, sentencing judges do use precedent. Precedent is used throughout this 
judgement by the judge referring to the sentences that had been imposed in previous cases. Although I have no 
evidence before me at the present time to provide to Hon Sue Ellery, to me this gives a very good indication that 
judges do in fact use the maximum sentence as a starting point in determining the sentence that they will impose. 
For that reason I believe there is no need for this proposed amendment. 

Hon GIZ WATSON: I have been listening carefully to the debate on this important amendment, which I 
discussed during my second reading contribution. There are two aspects to this bill that the Greens (WA) accept. 
One is that there is a need to remove the circumstances created by the transitional provisions, and we support 
that. The second is that there is an argument for dealing with offences at the higher end of offending and 
adjusting those sentences. It seems to me that this amendment is seeking to achieve that by putting that beyond 
doubt. There is in effect a technical legal argument about whether this amendment is unnecessary or necessary. I 
noted in my second reading contribution that there is a range of views expressed by very senior legal people in 
this state. It seems that one view on the need for this amendment has been expressed by the Director of Public 
Prosecutions, who is in effect the senior law person for the state. Do we accept that view or do we accept the 
view of other senior legal professionals who say that it is not necessary? I have considered this issue over the 
relatively brief time that I have had to do so. My position is that if a case is not made out that the amendment 
will do harm, and I agree with members of the opposition who have stated their belief that the proposition has 
been clearly put, I will support the amendment. Therefore, in the absence of a clear indication of harm that this 
amendment will cause, the Greens will support the amendment. 

Hon ANTHONY FELS: Firstly, I wish to applaud opposition members for their strong stance on law and order. 
It is very welcome. It is a pity that they did not have such a strong stance recently when they were in 
government. 

Several members interjected. 

The CHAIRMAN: Order, members! There is no finishing time. 

Several members interjected. 

The CHAIRMAN: All members will get an opportunity to speak. If members read carefully the provisions that 
were agreed to for today’s sitting, they will see that there is no finishing time and that they therefore do not have 
to rush it. 

Hon Ken Travers: We notice the government had that agenda! 

The CHAIRMAN: The opportunity for Hon Ken Travers will come as soon as he stands, and he can speak as 
many times as he wishes in committee. 

Hon ANTHONY FELS: Family First supports this amendment basically because it makes the situation black 
and white. 

Hon Ljiljanna Ravlich: Who is Family First? 

Hon ANTHONY FELS: Family First is a new political force in Western Australia. 

Hon Ljiljanna Ravlich: You weren’t elected as a Family First member. 

The CHAIRMAN: Hon Anthony Fels, if you address the Chair, I will not interject. 

Hon ANTHONY FELS: For the benefit of Hon Ljiljanna Ravlich, I tried to start my own political party before 
the former Premier called an election. The election was called before that party was registered.  

Hon Ken Travers interjected. 

The CHAIRMAN: Hon Ken Travers will come to order and should try to grow up.  
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Hon ANTHONY FELS: For the benefit of the opposition parties, I am now a member of the Family First Party 
and I stood for that party at the recent state election. The party supports this amendment because it outlines the 
situation in black and white. The amendment leaves no doubt that a sentencing judge has the ability and power to 
impose up to a maximum penalty for an offence that has been committed. I am not sure whether this amendment 
would apply to any sentences that have been imposed recently about which the public might have been 
disappointed. However, for future sentencing this amendment will leave no doubt that the sentencing judge can 
impose up to the maximum penalty. I welcome that.  

If this amendment had been available at the time McDonald’s sentence in the William Rowe case was handed 
down, the sentencing judge would have had the ability to impose up to the maximum penalty without having to 
deduct the one-third discount or whatever else he or she might take into account in making the decision.  

As Hon Ray Halligan indicated, sentencing judges take into account similar sentences when making their 
decision. Every case is different. It was highlighted in the Yates case, for which there was a 3-2 decision on 
whether this transitional clause should become permanent law. It is striking that honourable judges of a court 
cannot agree on a matter of law. That is the reason it is important that when laws are made in this place, they are 
very clear and in black and white so that they cannot be interpreted differently by lawyers in the court or the 
judge who has to make the decision  

I was not a member of this place in 1995 when the Sentencing Bill was debated and passed. I have had a look at 
the act today. It comprises 167 pages, and I have read only those parts of it that are relevant to this bill. To me, as 
an ordinary person, I do not understand the reason that we need a complicated and long act to legislate the 
sentencing requirements of this state. The judges should be given that discretion, and the precedence is already 
set out. The Parliament imposes the penalties by statute. At the end of the day, it is up to the judge. In a case for 
which the sentence is inadequate or does not meet the public’s expectations, let the public criticise the judge for 
imposing the sentence. The public would not have to criticise the government for what they consider is an 
inadequate sentence. Unless I hear a compelling argument from the minister, Family First will support this 
amendment.  

Hon SIMON O’BRIEN: We are getting to the stage at which views have been expressed, but I have been 
invited to express a government view, which I will do succinctly. I can only reiterate what I have already 
indicated. It is on the record, but by way of summary I say again that this amendment is manifestly unnecessary 
and everyone involved with it knows, or should know, that it is unnecessary.  

There is no question that currently the provision in law that prevents a judge from imposing a maximum 
sentence at the moment is the one-third automatic discount that we have already moved to do away with. It is not 
for want of this little amendment, which has been moved to try to give some sort of ownership to the Australian 
Labor Party for that which they did not proceed with, but were going to until Alan, for some reason, decamped in 
a big hurry to Government House. That is what this amendment is about—no more, no less. If anyone wants to 
adopt the view that the absence of it is an impediment to a maximum penalty being considered by a court, they 
are wrong, and they should know they are wrong. That is the fact of the matter.  

Judges who have expressed concern that they do not have access to the penalty that some rotten serious offender 
deserves often say, “I can’t give you the penalty that you deserve because the Parliament has given this nonsense 
about the one-third automatic discount.” That is what they say and that is what we have agreed to get rid of. Not 
one of them says, “I can’t give you the maximum penalty that you deserve even though this is the worst case of 
manslaughter I have seen because the legislation lacks the words “a court sentencing an offender to a fixed term 
can impose a penalty up to the statutory penalty for the offence”.” Not one judge has ever said that and every 
member of this chamber knows it.  

If the crossbench wants to go along with the opposition, so be it. That is the nature of democracy in this place, 
but at least now members will not agree with the amendment without knowing that the government persists in its 
view that this amendment is unnecessary. Because it is unnecessary, it is therefore superfluous, and superfluous 
provisions in legislation give rise to subsequent courts scratching their heads and saying, “What is really meant 
by this provision?” Heaven only knows what they will come up with in the fullness of time. Already in this 
debate we have heard how courts can take some very funny views on the things that we think are clear in 
legislation. If that is not a compelling enough argument for the crossbench, so be it. I respect its decision.  

Hon ADELE FARINA: Firstly, the minister said that I said things that I have not actually said. It is important to 
correct the record in that regard. My position in moving this amendment is that it is necessary; not that it is not 
necessary or that it will not create any harm to the legislation. It certainly will not do that. My argument in that 
regard is that even if the minister thinks, and takes the position, that it is not necessary, then it does no harm to 
the legislation. My position is that the amendment is necessary for incorporation in the legislation, which is why 
I have moved it.  
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I ask the minister a question about proposed clause 3A(3). Does the minister agree that this proposed clause 
provides consistency in sentencing? 

Hon Simon O’Brien: What is your question? 

Hon ADELE FARINA: Does the minister agree that proposed clause 3A(3) provides for consistency of 
sentencing? 

Hon SIMON O’BRIEN: It is curious that the member wants to put words into my mouth, but if we consider the 
question as an open question rather than a leading question, I will give the member this response: proposed 
clause 3A(3) provides — 

A court sentencing an offender to a fixed term can have regard to the minimum custodial period of the 
fixed term to be imposed and the minimum custodial periods of fixed terms imposed before the relevant 
commencement, whether or not clause 2 applied to their imposition. 

That is what proposed clause 3A(3) provides. The member should not ask me whether it provides for something 
else in an attempt to get me to say that it does, so that she can then put another interpretation on the answer 
outside the chamber. I have observed the public debate on this matter and I am not going to fall for that one. 

Hon ADELE FARINA: I do not have any difficulties with reading, but I thank the minister for reading the 
proposed clause to me in any event. It is a shame that he could not actually provide an explanation of what it 
means in his own words. In any event, it is not all that important. Is it the minister’s view that without the 
inclusion of proposed clause 3A(3) in the legislation, the courts would not be able, when sentencing an offender 
to a fixed term—I shall read this as though the minister were clear on it—to have regard to the minimum 
custodial period of the fixed term to be imposed and the minimum custodial periods of fixed terms imposed 
before the relevant commencement, whether or not clause 2 applied to their imposition? Is the minister saying 
that without proposed clause 3A(3) the courts would not be able to do what the proposed clause provides that the 
courts can do? 

Hon SIMON O’BRIEN: I think the answer is yes, because the present law provides that the courts do not need 
to have regard to those minimum custodial periods, so it is necessary. 

Hon ADELE FARINA: That is dealt with by the deletion of the existing clause 2, is it not? 

Hon SIMON O’BRIEN: Simply, no—the two go together. The member referred firstly to the deletion of 
schedule 1, clause 2, and then to the insertion of proposed clause 3A. They are complementary to each other; that 
is why they are both in the bill before the house. 

Hon ADELE FARINA: I find this entire debate quite extraordinary. The bottom line of the opposition’s 
argument is that the inclusion of clause 3A(3) in the legislation necessitates, in the interests of balance, the 
opposition’s amendment. Nothing that the minister has so far said counters that argument or persuades me to the 
government’s position. I recommend that members of the house support the opposition’s amendment because in 
my view it is very necessary to ensure that the intentions of the government and the community are achieved 
through this legislation. 

Hon RAY HALLIGAN: I wonder whether the proponents of this amendment believe that it should override 
section 6 of the Sentencing Act 1995, “Principles of sentencing”; or is this another situation in which the 
opposition claims that it is tough on crime, knowing full well that it will not achieve what it is that it believes it 
can achieve? The amendment seeks to provide that a court sentencing an offender to a fixed term can impose a 
penalty up to the statutory penalty for the offence—that is, the maximum. However, there are some obligatory 
guidelines under section 6 of the Sentencing Act, and other obligatory areas that must be considered by the 
sentencing judge. A sentence imposed upon an offender must be commensurate with the seriousness of the 
offence. The seriousness of an offence must be determined by taking into account any number of things, 
including mitigating factors. When sentencing an offender, a court must take into account the relevant 
guidelines. If the suggestion is that this amendment will allow a judge to impose a maximum sentence, I think 
the suggestion is wrong. Judges start at the maximum penalty, but they have to take into consideration all the 
principles of sentencing, which brings them down to the sentence that they actually impose. I am unsure of what 
the opposition is trying to achieve through this amendment. I had hoped that I had managed to convince the 
opposition that judges already appear to start at the maximum figure, and then take into consideration the 
principles of sentencing to arrive at the sentence they impose. Again, I can only say to members that if they give 
this matter serious consideration, they will find that there is no need for this amendment. 

Amendment put and a division taken with the following result — 
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Ayes (14) 

Hon Matt Benson-Lidholm Hon Sue Ellery Hon Sheila Mills Hon Giz Watson 
Hon Carolyn Burton Hon Adele Farina Hon Ljiljanna Ravlich Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Anthony Fels Hon Sally Talbot  
Hon Shelley Eaton Hon Jon Ford Hon Ken Travers  

Noes (11) 

Hon Ken Baston Hon Nigel Hallett Hon Norman Moore Hon Barbara Scott 
Hon George Cash Hon Ray Halligan Hon Helen Morton Hon Bruce Donaldson (Teller) 
Hon Brian Ellis Hon Barry House Hon Simon O’Brien  

            

Pairs 

 Hon Kim Chance Hon Robyn McSweeney 
 Hon Batong Pham Hon Wendy Duncan 
 Hon Paul Llewellyn Hon Peter Collier 
 Hon Shelley Archer Hon Donna Faragher 

Amendment thus passed. 

Clause, as amended, put and passed. 

Clause 5 put and passed. 

Title put and passed.  

Report 

Bill reported, with an amendment, and the report adopted. 

Third Reading 

Bill read a third time, on motion by Hon Simon O’Brien (Minister for Transport), and returned to the 
Assembly with an amendment. 
 


